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ELECTION COMMISSION OF INDIA 
New Delhi, the 15th lamwry, 1997 

O.N. 26.—In pursuance of Section 106 of the Representa' 
tion of the People Act, 1951 (43 of 1951),. the Election Com¬ 
mission hereby publishes Ihe judgement dated 1st July, 1996 
the High Court of lurficohirtt at Mumbai (Mumbai) in 
Election Petition No* 2 of 1996 calling in question the elec¬ 
tion of $hri Gop*lbh«i K. Tandel to the House-, of-the People 
from 1-Daman 4 Diu Parliamentary Constituency. 


IN THE HIGH COURT OF IUDICATURE AT BOMBAY 

ORDINARY ORIGINAL CIVIL JURISDICTION 

. ■ .• < ' ■ '< 

(Election Petition No. 2 of 1996 

Devjibhai ). Tandel ..Petitioner. 

V*. 

Gopalbhai K. Tandel and another Respondent!. 

Mr, M. N. Vepari for the Petitioner. 

CORAM : 


( 135 ) 


K. G. Shah, I. 
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ORAL ORDER 

1. By this election petition filed under sections 80/81 of 
the Representation of Peoples Act, 1951 the petitioner ha9 
prayed for the following main reliefs: 

(a) To declare the election of the first Respondent to 

the House of People from the ‘1-Daman and Din 

Parliamentary Constituency’ in the Union Territory 
of Daman and Diu, held in May 1996 as void. 

(b) To declare that the Respondent No. 1, the returned 

candidate Shri Gopalbhai Kalyanbhai Tandel in¬ 
dulged in corrupt practices and hence is disqualified 
to contest such elections for a period of six years. 

(c) To declare the petitioner to have been duly elected 

to the said seat of House of People from the T 
Daman and Diu Parliamentary Constituency’ in 
Union Territory of Daman and Diu. 

2. The petitioner, respondent No. 1 and 7 others contested 

the election to the House of Parliament. 11th Lok Sabha 
from 1-Damon and Diu Parliamentary Constituency in the 
Union Territory of Daman and Diu held! on 2nd May, 1996. 

The result of the election was declared on 8th May, 1996. 

In the petition, the petitioner has joined the returned candi¬ 
date as respondent No. 1 and the Returning Officer as res¬ 
pondent No. 2. No other person has been joined as a 
respondent to the petition. 

3. As is clear from the prayer contained in para 25(c> ex¬ 

tracted hereinabove, that the petitioner has, in addition to 
prayer for a declaration of voidness in respect of the election, 
of respondent No. 1 also prayed! for a declaration that he 

be declared to have been duly elected fo the said seat of 

House of Parliament from the constituency in question. Sec¬ 
tion 80 of the Representation of Peoples Act, 1951 (“the Act" 
for short) says that no election shall be called in question 
except by an election petition presented in accordance with 
the provisions of Part VI of the Act, Section 81 of the 
Act deals with the presentation of the petition and section 
82 of the Act deals with the parties to the petition. That 
section 82 may be reproduced. 

“82. Parties to the petition.—A petitioner shall join as 
respondents to his petition— 

(a) where the petitioner, in addition to claiming a decla¬ 

ration that the election of all or any of the returned 
candidates is void, claims a further declaration that 
be himself or any other candidate has been duly 
elected, all the contesting candidates other than the 
petitioner, and where no such further declaration is 
claimed, all the returned candidates; and 

(b) any other candidate against whom allegations of any 

corrupt practice are made iu the petition." 

4. Section 86 of the Act says that the High Court shall 
dismiss an election petition which does not comply' with the 
provisions of Section 81 or 82 or 117 of the Act. Section 
■82 of the Act which I have excerpted hereinabove 'clearly 
posits that the pctu.oncr shall join as respondents to his 
petition, where the petitioner in addition to claiming a decla¬ 
ration that the election of nil or any of the returned candi¬ 
date is void. Claims n fm ther declaration that he himself 


or any other candidate has been duly elected, all the contest¬ 
ing candidates other than the petitioner, and where no such 
further declaration is claimed, all the returned candidates. 
This setion makes it abundantly clear that where the petitioner 
in addition to claiming a declaration about voidness of the 
election of the returned candidate claims a further declaration 
that he himself or any other candidate has been duly elected 
he shall join all the contesting candidates other than himself. 

In the present case, the petitioner has claimed such 6 further 
declaration as is contemplated by section 82(a) of the Act. 
He was therefore required to join all the 8 remaining candi¬ 
dates (9 minus himself) as respondents to the petition. He 
has not done that. Ho has joined only the returned candi¬ 
date as respondent No. 1 and the Returning Officer as res¬ 
pondent Nb. 2. SeVen candidates who 1 contested the election 
have beoil left out and the petitioner has prayed a furthet 
declaration that he be declared elected. 

5. Thus there is clear non-compliance of section 82 of the 
Act. Consequence of such a non-compliance is a mandatory 
dismissal of the petition under Section 86 of the Act. In 
view of this, the learned counsel for the petitioner seek* 
permission to withdraw the relief contained In pant 25(c) of 
the petition. That Request also cannot be granted. 1 

6. That this petition is liable to be dismissed at the thres¬ 
hold is clear from the judgment of this court rendered on 
7th July, 1995 in Election Petition No, 14 of 1995 (Comrade 
Kallappa L. Malabade v. Prakash K. Awade). The case on 
hand before me is exactly identical with the case which was 
before me in this court in Election Petition No. 14 of 1995. 
There also in all 7 persons contested the election. The 
petitioner of that case had joined only the returned candi¬ 
date and had left out 5 olhers who had contested the election 
though the petitioner of that case had nrayed for a further 
declaration that he be declared elected. In that judgment, 
this court has, following the three Supreme Court judges 
held that the petition was liable to be rejected under section 
86(1) of the Act. Those judgments are (1) Mohan Raj v, 
Surendra Kumar Taparia AIR 1969 SC 677. (2) K. Kamaraja 
Nadar v. Kunju Thevar AIR 1958 SC 687, and (3) Mallappa 
Basappa v. Basavraj Ayyappa—1958 SC 698. In the case 
of Mohan Raj, one R. D, Pcriwal was also a person who 
had filed his nomination. However later on ha had withdrawn 
his nomination and then he had acted'as the election agent 
of the returned candidate, In the election petition that came 
to be filed that R. D. Poriwal had not been joined as party 
respondent though of course certain allegation of corrupt 
practice had been made against him in the election petition. 
When a contention based on section 86 read with 82 of the 
Act was raised, on behalf the petitioner the allegations of 
corrupt practices levelled against Periwal as also the refer¬ 
ences to his name in the petition were sought to be withdrawn. 
In that context. Their Lordships of the Supreme Court 
considered the applicability of Order 6 Rule 17 and Order- 1 
Rule 10 of the Code of Ciyil Procedure to the election petition 
under the Act. The Supreme Court in that context held 
as follows : 

"No doubt the power of amendment is preserved t6 the 
Court and 0.1 R.10 enables the Court to strike 
out parties but the Court cannot use Oi6 R.17 
Or 0.1 R.10 to avoid the consequences of 

non-joinder for which a special provision is to 
, be found in the Act. The Court can order an amend¬ 
ment and even strike out a party who is not neces¬ 
sary. But when the Act makes a person a necc- 
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ssaj-y party and provides that the petition shall be 
dismissed if such a party is not joined, the power 
of amendment or to strike out parties cannot be 
used at nil. The Civil Procedure Code applies sub¬ 
ject to the provisions of the Representation of the 
People Act and any rules made thereunder. When 
the Act enjoins penalty of dismissal of the petition 
for non-joinder of a party the provisions of the 
Civil Procedure Code cannot be used as curative 
means to save the petition," 

7. In K. Kumaraj Nadar's case (supra) ai para 33 of the 
report, th is what Their Lordships of the Supreme Court 
have held *. 

“As regards the amendment of a petition by delecling the 
averments and the prayer regardin'* the declaration 
that either the petitioner or any other candidate has 
been duly elected, so as to cure the defect of non¬ 
joinder of the necessary parties as respondents, we 
may only refer to our judgment about to be deli¬ 
vered in Mallappa Basappa v. Basavraj Ayyappa, 
Civil Appeal No. 76 of 19J8 : (AIR 19S8 S.C. 
698) where the question is discussed at considerable 
length. Sufflice it to say here that the Election Tri¬ 
bunal has no power to grant such an amendment 
be it by way of withdrawal or abandonment of a 
part of the claim or otherwise, once an Election 
Petition has been presented to the Election Commis¬ 
sion claiming such further declaration.” 

8. Even in the case of Mallappa Basappa it has been held 
that there is no power in the Election Commission to allow 
a petitioner to withdraw or abandon a part of his claim 
cither by having resort to the provisions of Order 23 Rule 1 
of the Code of Civil Procedure or otherwise. Thus these 
three judgements of the Supreme Court, which 1 have refer¬ 
red to in the case of Comrade Kaliappa L. Malabadc (Elec¬ 
tion Petition No. 14 of 1995), put the matter beyond the 
pale of any controversy and it is reouired to be held that 
once in an election petition a further declaration as contem¬ 
plated by section 82(1) of the Act is claimed and all the 
contesting candidates are not joined as party respondents, 
the election petition is required to be dismissed under section 
86(1) of the Act and even the request of the petition to 
delete the prayer for such a further declaration cannot be 
granted. 

9. The learned counsel for the petitioner, however, placed 
reliance upon the decision in the case of Shiv Chand v. Ujagar 
Singh (62 Election Law Report 316). Having gone through 
that judgment, I think that judgment does not help the peti¬ 
tioner. That judgment stands on a different set of facts. 
There at the election in question, there were quite a few 
candidates including one Shri Mai Singh who it appeared 
had retired from the contest for the seat although duly nomi¬ 
nated as a candidate. The respondent was a returned candi¬ 
date and the netitioner was a disappointed candidate. In the 
petition the petitioner had made certain allegations of cor¬ 
rupt practices both against the returned candidate as also 
Mai Singh. That Mai Singh was not joined as a party res¬ 
pondent to the petition. The respondent to the petition in 
his written statement raised a preliminary objection that the 
failure to join Mai Singh as the respondent entail dismissal 
of the election petition. Thereafter the election petitioner 
filed an interlocutory application under Order I Rule 10(2), 
Order 6 Rule 17 and Section 151 of the Code of Civil 
Procedure seeking to implead as respondent No, 2 the said 
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Mai Singh. In the alternative, he prayed for deletion of the 
allegation of corrupt practice against Mai Singh. On the 
same day, Mai Singh also filed an application under Section 
86(4) of the Act praying that he be impleaded as respon¬ 
dent to the election petition. Thus there was a motion folr 
impleadment hy the election petitioner as well as by ; Mai 
Singh and they were disposed of together by an ordor which 
was under appeal before the Supreme Court. Their Lordships 
of the Supreme Court said that it was fairly clear that Mai 
Singh was a necessary party since a corrupt prac ice was 
imputed to him. He made an application fo be impleaded 
as a respondent exercising the procedural right he had under 
Section 86(4) of the Act. The Supreme Court found that 
Mai Singh's ap “L'cation under Section 86(4) of the Act 
was required to be allowed for that section gave Mai Singh 
a right entitling him to come to the court with ah applica¬ 
tion for being joined as a party respondent. Their Lordships 
havo in clear terms said as follows : 

"We do not propose ; to examine the discretionary, dis¬ 
missal of tlpe application* by the election petitioner 
under Order j Rule . 10 ot al. to implead Shri Mai 
Singh. We confide ourselves to S, 86(1) and S, 86(4) 
of the Act." 

Thus it is clear that under Section 86(4) of the Act, Mai 
Singh’s right to be impleaded as a party respondent to the 
petition was uphold and once Mai Singh was impleaded, the 
bar of non-joinder vanished and the petition no longer re¬ 
mained liable to be dismissed undor Section 86(1) of the 
Act. 

10. The facts of tfc> case before me are quite different. 
Here I am not concerted with a case where a person, who 
is a necessary party to the petition and who has been omitted 
from the array of parties to the petition, has come to the 
court with an application under Section 86(4) of the Act 
claiming to be joiner! as party respondent to this petition. 
Here the fatal flame from which the petition suffers is that 
the remaining 7 candidates have not been joined as parties 
to the petition and yet the petitioner has prayed for a further 
declaration that he be declared elected. Now let us assume a 
case that following the decision in Shiv Chand’s case relied 
upon by the’ learned counsel for the petitioner, this petition 
is held not liable to bo dismissed under Section 86 of the 
Act, and ultimately the petitioner succeeds on the petition as 
it is meaning thereby the petitioner succeeds in convincing 
the court that he is also entitled to a further declaration that 
he is the elected candidate, the result of such a course being 
followed would be that 7 candidates who contested the elec¬ 
tions would go unheard. If the election of respondent No, 1 
is liable to be set aside and the matter war, to end there, 
the matter would have stood on a different footing. But * 
the further declaration as claimed by the petitioner as per 
prayer 25(c) is to be granted, all the left out 7 candidates 
would have got to be before the court for the simple reason 
that may be the election of respondent No. 1 might be sot 
aside. Nonetheless, the petitioner may not be required to be 
declared as elected candidate for there may be someone 
within the 7 left out candidates who might have secured 
higher number of votes than the petitioner and that left out 
candidate might have to be declared as an elected candidate. 
Such an oxercise cannot certainly be done in absence of 
those 7 candidates who have been left out from the array 
of parties. It is in this view of the matter that I think the 
judgment in the case of Shiv Chand v, Ujagar Singh relied 
upon by the learned counsel for the petitioner cannot be 
invoked to the assistance of the petitioner. 
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lit }}*? e*se Ojt SJti.Y Chand, the Supremo Court 
<ioeisJqii.iii. the case of Mohan Raj jvhicji 
^have relied upon In flection Petition No. 14 of 1995 and 
.[pi. that cpnte^t “flielr Lordships Of the Supreme Court have 
Mid An follows: 

“The question., raised (hf*e way whether the provisions 
qt , tint Code, of Civil, Procedure, especially order 
t> Atulc U { W> could he .used ip 

such a taa^our.aa to defeat the procedural policy 
gutf. atatutofth iwpcnitiye of S. 82 of the Act. Qbvi- 
epsly ,thnt cannpt.bo y done because the provisions of 
|h« Representation of , People . Act where they lay 

;[PU*t r prevail- and can¬ 
not, he frustrated by importing the Code of Civil 
Procedure.” 


proposition laid down in Shiv Chand’s case does not help 
the petitioner in view of the three judgments at the Supreme 
Court referred to by me hereinabove. 

12. In the above view of the matter, the request of the peti¬ 
tioner to withdraw the prayer contained in para, 25(c) is 
^ejected. The election petition ,is also rejected under Section 
86(1) of the Act. The Election Commission and the Speaker 
of the Lok Sabha may be informed and the copy of the 
order bp sent in terms of Section 103 of the Act read with 
.Rule 19 of the High,Court (O.S.) Rules, 1980. The amount 
Of deposit of Rs. 2,000 be refunded to the petitioner. 

Certified copy expedited. 


, -t Thui’-O* proportion enunciated in Mohs* Raj's case has 
aletriy tteeu approved in thecase-of shiv Chwid. The facts 
J» RMv Otond’s case went untirely d iff erent. Therefore the 


[NO. 82/DAD/2/96 (Mumbai) j 

By Order, 
BABU RAM, Secy. 
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